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. A wife is a competent witness even to prove the marriage, in a case in which 
the guardians of the poor are plaintiffs and the alleged husband is defendant, 
under the act of the 3lst of March, 1812. 

Wherever the marital rights of either party are affected, and the marriage is 
sought to be established, it may be done by the confessions or admissions of the 
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parties. 
. Cohabitation and acknowledgment are facts showing the mutual consent of the 
parties to the contract, by proof of which a marriage may be sufficiently estab- 
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lished. 


Parsons J. This case comes before us, on the complaint of the 
guardians for the relief of the poor for this city and the incorpo- 
rated districts of the county, against Samuel Nathans, for the 
desertion of his alleged wife Savilla Nathans, and her two infant 
children, under the provisions of the 6th section of the act of the 
31st of March, 1812. When it was first presented for our con- 
sideration, 2 motion was made to quash the proceedings. An 
opinion in writing was delivered in March last on the various 
objections then raised, which is published in the 4th volume of 
the Pennsylvania Law Journal 249, to which a reference is made 
relative to the view which the court entertain in cases of this 
description. The cause has been heard upon its merits. The 
testimony is very voluminous, occupying more than one hun- 
dred pages closely written. In giving the reasons for the ulti- 
mate determination of the court, it will not be expected that 
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more of the facts will be introduced into this opinion, than are 
necessary fully to comprehend the grounds on which the evi- 
dence is applied to the rules of law, which it is believed must 
contro! the judgment of the court. 

The cause has been argued with great ability by the learned 
counsel representing the respective parties. Numerous autho- 
rities have been cited, relative to the law of marriage (which is 
the main point in the cause), all of which and many more have 
been attentively examined by the court. The important matter 
is a correct application of the case before us, to the great and 
leading principles upon this interesting subject, which seems to 
have been settled by distinguished judges for many years, and 
are unaltered by legisiative enactments. 

t is not denied that the defendant deserted the female who 
claims to be his wife some time in March, 1844. Nor has it 
been contended that he is not the father of the two infant child- 
ren now supported at the public expense; but it is alleged, if he 
is their father, they are illegitimate, and therefore under this 
form of proceedings the court can make no order for their main- 
tenance; hence the main question in controversy is that of mar- 
riage. Therefore our principal inquiry will be, whether there 
has been such a contract of marriage proved, as will justify the 
court in making an order upon the defendant for the support of 
this woman and her children, instead of casting them upon the 
charity of the public. 

It is not alleged by the counsel for the guardians of the poor, 
that a contract of marriage was entered into between these par- 
ties, by its direct solemnization in the presence of a clergyman 
of any religious denomination, or before a civil magistrate of 
this commonwealth, in the manner that most usually attends the 
formation of such contracts; hence arises the question, what 
constitutes, or to use a more correct legal expression, what evi- 
dences amarriage known and recognised by the law of this state? 

It may become important therefore to consider the ancient 
general law upon this subject, as well as that of recent adjudi- 
cation. By the ancient general law of Europe, a contract per 
verba de presenti constituted a valid marriage without the 
intervention of a priest, till the time of the council of Trent. 
The decrees of that council made it a religious ceremony, but 
they were never received as authority in many countries in 
Europe. 4 Eccl. Reps. 497. “Our law (says Blackstone), 
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considers marriage in no other light than as a civil contract.” 
1 Black. Com. 461. If we trace the history of this title of the 
law to the early commentators upon the subject, it will be found 
there is nothing in the nature of the marriage contract which 
makes it more sacred than that of other contracts, or requires 
the interposition of a person in holy orders, nor demands that 
it should be solemnized ina chureh. All ideas of this kind en- 
tertained by any one, have arisen entirely from the usurpation 
of the church of Rome on the rights of the civilian. Amid her 
ambitious projects, she claimed the absolute control of marriage, 
on the ground that it was a sacrament; consequently it belonged 
wholly to the management of the clergy. 1 think it will be 
found that the solemnization of marriage by a clergyman, was 
a thing unknown among primitive Christians, and that it was 
first ordered by pope Innocent III. “The only ceremony in 
practice among them was, for the man to go to the house where 
the woman dwelt, and in the presence of witnesses to lead her 
away to his own house.’”? Reev. Dom. Rela. 196; Erskin 
Jurist 61. ILenee, says chaneellor Kent, “no peculiar cere- 
monies are requisite by the common law to the valid celebration 
of the marriage. ‘The consent of the parties is all that is required; 
and as marriage is said to be a contraet jure genitum, that con- 
sent is all that is required by natural or public law. The Roman 
lawyers strongly ineulcated the doctrine, that the very founda- 
tion and essence of the contract consisted in consent freely given 
by parties competent to contract. If the contract be made per 
verha de presenti, or if made per verba de futuro, and followed 
by consummation, it amounts to a valid marriage, and which 
the parties (being competent as to age and consent), cannot dis- 
solve, and it is equally binding as if made in facie ecclesizx.”’ 
Such was the law which governed marriages in England prior 
to the marriage act of 26 George II. 2 Kent Com. 86. These 
principles are fully sustained by numerous English decisions. 
4 Eliz. Reps. 485; 20 State Trials 548; 6 Mod. 155; 2 Salk. 
437; 4 Cook 29; 1 Dew. 180; 2 Dew. & Clark 265; 2 Dew. 482. 

It seems to be clearly settled in the United States, that mar- 
riage is but a civil contract, and it is not necessary that a cler- 
gyman or magistrate should be present to give validity to the 
marriage, and if the contract be made per verba de presenti, 
and remains without cohabitation, or if made per verba de 
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Juturo, and followed by consummation, it amounts to a valid 
marriage, and which the parties (being competent as to age and 
consent), cannot dissolve; and is equally binding as if made in 
JSacie ecclesiz. See 2 Kent 8; 1 Howard 231, Jewell v. Jewell; 
4 John. 52, Forten v. Reed.t. ‘The question has been very fully 
considered by the supreme court of this state, and held to be the 
law here, that marriage is a civil contract, which may be com- 
pleted by any words in the present time without regard to form; 
nor is it absolutely necessary to be done betore a clergyman or 
a magistrate. Hantz v. Seely, 6 Bin. 407; Chambers wv. Dick- 
son, 2 Serg. & Rawle 476; 1 Ashmead 274. But while it is 
held in Pennsylvania, that no public or ecclesiastical agency is 
requisite to give validity to a marriage ; but where a contract is 
made per verba de presenti, between parties capable of making 
such a contract, it is valid in law, and must be enforced like any 
other agreement between the parties, when the rights of indi- 
viduals thus contracting are controverted, or the demands of 
third persons affected by such contract are adjudicated upon: 
still all courts consider it an important and solemn institution, 
and the manner in which the contract is formed ouglit to be 
suitable to the nature and importance of the engagement; and 
in my opinion, where a marriage contract is attempted to be 
established without the ceremony usually attendant on the for- 
mation of such contracts, a court should examine it with great 
scrutiny, and require the most satisfactory proof that the sacred 
agreement of marriage had been entered into with the voluntary 
consent of the contracting parties. Such being the established 
law of the state, I will proceed te examine the evidence adduced 
in the cause, to prove that the marriage contract exists between 
the defendant and his alleged wife Savilla. 

The evidence betore us is presented in two aspects. It is first 
contended by the counsel for the guardians of the poor, that they 
have proved a contract between the parties, of words in the pre- 
sent time, by which they solemnly and deliberately, in the month 
of March, 1841, made an agreement of marriage between them- 
selves, and from that moment they became man and wife. 
Secondly, that they have shown the subsequent acknowledg- 


’ Since this opinion was handed to the editors, I have seen the case of Taylor, a 
lunatic, reported in 9 Paige 611, which I think is conclusive on the question of mar- 


riage, and must rule this cause under the facts disclosed by the testimony. 
A.V. P. 
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ments of the parties, repeatedly made, that they were married ; 
that they lived and cohabited together as man and wife, and 
that the marriage is clearly proved by reputation in the neigh- 
bourhood, drawn froin repeated declarations of the parties, their 
cohabitation, and other acts inconsistent with any other inference 
than that of a marriage coutract. 

The contract of marriage made per verba de presenti, is 
mainly proved by the testimony of the alleged wife Savilla 
Nathans; hence arises the question, is she a competent witness 
to prove the contract in a proceeding by the guardians to compel 
the husband to contribute for her support? When she was 
offered as a witness, it was admitted by the counsel for the de- 
fendant that she was a competent witness to prove the desertion, 
but not the marriage. She was first offered by the prosecution 
before they closed their evidence, and the court waived a deci- 
sion on that point. After the defendant had closed his testimony, 
she was agai otfered as a witness to rebut some matters proved 
by the defence, and admitted for that purpose, and also to 
prove the contract of marriage, saying, that as we are to decide 
law and fact, it should be considered in the same manner that a 
court of chancery views incompetent testimony, that is, if rele- 
vant, to give it ail the weight to which it is entitled, and if not, 
to reject it altogether. 

The question of her competency as a witness to prove the 
marriage, is one of some importance, and demands a careful 
consideration. It cannot be denied, that in the numerous pro- 
secutions for desertion against husbands which have arisen in 
this court, the wife has always been admitted as a witness, and 
she has uniformly been examined as to the marriage and deser- 
tion. It has been conceded by the counsel, and is said by my 
brethren upon the bench, that this is the first case in which this 
point has ever been mooted in our court. I have therefore de- 
voted considerable attention to it, in order to endeavour to form 
a correct opinion, After a careful examination of the subject, 
Iam convinced she is a competent witness fo prove the mar- 
riage. The general rule of evidence on this point is unques- 
tioned, that neither husband or wife is admissible as a witness 
in a cause, civil or criminal, in which the other is a party. Yet 
to this general rule there are many exceptions, which, says Mr. 
Greenleaf, “are allowed from the necessity of the case, partly 

1 
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for the protection of the wife in her life and liberty, and partly 
for the sake of public justice.”’ Green. Ev. 391. 

I think therefore from the necessity of the case, the wife is a 
competent witness. Numerous cases might arise where it would 
be impossible to prove the marriage in any other way. Suppose 
a husband and wife with a uumber of children, should arrive in 
this city from Scotland where they have no marriage act, and 
immediately after their landing the husband should desert his 
wife and children, leaving them a charge upon the public, he 
possessing ample means for their support, is it to be endured that 
she should not be admitted to prove that they were lawfully 
married in that country, and that he was the father of the chil- 
dren? I think not. For it is said the necessity which demands 
this exception for the wife’s security, does not mean a general 
necessity, as where no other witness can be had, but a particu- 
lar necessity, as where for instance the wife would be exposed, 
without remedy, to personal injury. Bently v. Cooke, 3 Doug}. 
422; Greenl. 391. Hence it was ruled in Perry’s case, “that a 
Woman is a competent Witness against a man indicted for forci- 
bie abduction and marriage, if the force were continuing upon 
her ull the marriage: of which fact she is a competent witness, 
and this by the weight of authorities, notwithstanding her sub- 
sequent assent and voluutary colabitation.”? Green!. 391; 1 
Phil. E. 159. And in the case of Rex v. Wakefield, 2 Russ. 
706, for a like offence, the court held the wife to be a competent 
witness on the ground of necessity, even supposing the marriage 
was valid, and also on the ground that the defendant could not 
take advantage of his own wrong. In the case of Republica v. 
Hevice, 2 Yates 114, it was ruled on the trial of an indictment 
against the husband and others for a conspiracy in enticing her 
away from her parent and procuring the marriage, the wife 
was a competent witness, 

There is another principle on which I think the competency 
ot the wife is more clear. The exclusion of husband and wife 
from being witness for or against each other, is founded partly 
ou the identity of their legal rights and interests, and partly on 
principles of public policy; that is, essential to the happiness of 
social life that the mutual confidence subsisting between !is- 
band and wife should be sacredly protected and cherished to an 
unlimited extent; therefore to permit or compel a violation of 
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that confidence, would be calculated to destroy the social hap- 
piness of the married state. 

But in a proceeding like the present, none of those reasons 
exist. The wife is not a party, and the guardians of the poor 
can carry on a prosecution for desertion, without the consent of 
the wife, and even against her will. Overseers of Poor v. Smith, 
28. & R. 365. When thus called, the wife does not violate 
any of the sacred obligations of married life. Her testimony is 
not to impose any new obligation, for he is bound to support 
his wife at all events, whether he lives and cohabits with her 
or deserts her, leaving the expense on others. She has no direct 
interest in the matter, for she must receive her support from the 
guardians, whether the marriage is established or not. 

There are many analogous cases which sustain the opinion 
above advanced. A strong case is that of Rex v. Bathwick, 2 
Barn. & Ald. 689, and Phil. Ev. 155, which was a case that 
arose upon a parochial settlement. And the doctrine in relation 
to exception to the general rule that husband and wife are not 
witnesses, was fully examined by lord Tenterdon, and held, that 
the testimony of a woman could be received, although it tended 
to charge the alleged husband with bigamy; but as that was 
not the direct question in issue, she was admitted as a witness, 
The case of King v. Bruinly, 6 T. R. 330, in principle sustains 
the view the court have taken. On this point, see aiso Bull. N. 
P. 287; 1 Phil. Ev. 160; 2 Stra. 363. And the American cases 
are equally clear—2 Pick. 308; 3 Pick. 296; Ald. Reps. 381. 
Without citing farther authorities to sustain this position, I will 
consider the testimony of Savilla Nathans in connexion witha 
few facts, proved by her relatives and some other witness, be- 
fore she was examined, aud to which her attention was not par- 
ticularly directed. 

It appears from the evidence that the father of Savilla came 
from England to this city about cizht years ago, with two chil- 
dren, a son and this daughter. He was in moderate circum- 
stances. She says she was twenty-two years of age last January. 
The defendant was a broker, and at the time of his first aequaint- 
anee with this female, had his oilice for business not far from 
the house of her father, with whom she resided. She became 
acquainted with him in 1839, and during that year he com- 
:menced addressing her as a suitor, It appears from her testi- 
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mony, that her father opposed the addresses of Mr. Nathans, 
hence their meetings were generally clandestine; and after his 
attentions for some months, a quarrel ensued, in consequence of 
his allegation that he had heard reports which he considered 
derogatory to her character; and shortly after that he sought a 
renewal of those attentions, upon the ground that while lying 
sick at home he heard a colversation among some of the mem- 
bers of his family, in which it was stated those reports had been 
made for the purpose of dissuading him from a farther contin- 
uance of his addresses to her. After this explanation made to 
her, an entire reconciliation took place between them, and he 
continued his devotion to her for a period of fifteen or eighteen 
months, during which a solemm promise of marriage was made 
to her, which she accepted. During the period that he was ad- 
dressing her, she states that she was often at the house of the 
defendant’s brother, and with his wife. That brother has been 
called as a witness by the defendant, and he states his wife was 
in bad health, and during the period of her illness, Savilla, at his 
request frequently spent days with his wife, for the purpose of 
attending her, and as it would seem, administering to the com- 
fort of one enfeebled by disease. It is perhaps proper to remark 
here, that there has not been the least aspersion of the character 
of Savilla, nor has her reputation for virtue or chastity, been in 
the least impeached, unless it is to be inferred from her connexion 
with the defendant. Whatever stain is fixed upon the brightest 
jewel which adorns a female, has been imprinted by the detend- 
ant himself. It is hardly suspected that she ever gave a listen- 
ing ear to the flattering voice of any other man. 

She states that in the spring of 1841, in the month of March 
or April, Nathans proposed to her that she should go to the shop 
of a goldsmith and have her finger measured fora ring. Mr. 
Charles Masson testifies that Mr. Nathans came with the lady 
to his shop in 1840 or *41, to have her finger measured fora 
ring, and from his manner and conversation he thought she was 
or was to be his wite: that he took the measure, and shortly 
after, Nathans brought lim a diamond, which he set in the ring 
and delivered it to Nathans. She says, that after the ring was 
made, Nathans informed her of it, and fixed a time for present- 
ing it to her. When they met, he told her he had the ring, and 
there was a secret about it. He said she disbelieved him so 
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much, that he wished to convince her that what he said was 
right. He then put the ring on her finger, and said she was to 
keep it a profound secret from every one, and what he was then 
going to say to her. He then told her she was to consider him 
her lawful husband, and he would consider her his lawful wife. 
She was to keep it a profound secret, for he could not perform 
the ceremony openly till the death of his father; he farther told 
her she was to bear her own name, and keep all that a secret 
from every soul on earth, and to consider him her husband with 
all but the performance of the ceremony, which would be per- 
formed on the death of his father—and asked her if she believed 
him, to which she replied yes. She then took the ring, and 
agreed to all he had said, and says she has worn the ring ever 
since. It would seem the interview closed by his remarking, 
“that it was little man could do which would make them love 
each other more.’’ On the cross-examination to this point, she 
says: “When Mr. Nathans gave me the ring, he told me I was 
to consider him my lawful husband, and I was to be his lawful 
wife. It was to be kept a secret.”” (In another part of the ex- 
amination she says she assented to it.) In the continuation of 
her answers she says: “1 first told my mother of this, after the 
breaking up in Wallace street. I always expected him to per- 
form the ceremony after his father’s death.”’ 
this cross-examination, that the first sexual intercourse they had 
was about the time he gave her the ring—she thinks after he 
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She then says, on 


gave her the ring—and the first child was born on the 3d of 
December, 1841. 

It appears from the testimony of Savilla in conuexion with 
that of her mother, that after her pregnancy was discovered, 
Nathans had an interview with the mother and Savilla, in 
which he acknowledged himself the father of the child with 
which she was then enciente, and told the mother his conduct 
had been wrong, but said all would yet be made right, and 
then proposed that Savilla should be removed from the house 
of her father during the period of her confinement. The mo- 
ther testifies that she for a while was afraid to disclose the 
situation of her daughter to the father, fearing his anger and 
personal violence both to Nathans and her daughter. But as 
the ultimate termination of her condition approached, it became 
necessary that the father should know it, and it would seem 
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that Mr. Nathans and the father had an interview, but what 
passed between them is to us unknown, as the voice of the 
father is silenced by death. But the mother and daughter dis- 
close the circumstances of her confinement. At the instance ot 
Mr. Nathans she was removed to a secluded part of the city. 
A nurse was engaged to take charge of the child. Nathans 
employed Dr. Stewart to attend her, and within thirty-six hours 
aiter the birth of the child, the mother took the infant at the 
request of Nathans to a nurse by the name of Elizabeth Pratt, 
who has taken charge of the child down to the period of the 
commencement of these proceedings. He directed that his 
daughter should bear the name of Mary Pinkerton. It appears 
from receipts produced by the defendant, copies of which have 
been handed to the court by the defendant’s counsel, that the 
defendant paid for the nursing of the child from the early part 
of December, 1841, to the 15th January, 1842, twenty-four 
dollars, and from that period to the 15th January, 1843, the 
sum of thirteen dollars per month, and after that down to the 
time of his desertion of Savilla, nine dollars per month, 

After the birth of the child she testifies that he presented her 
with a gold watch, also for the child a silver cup, a gold chain, 
and a number of costly articles not unfrequently given by 
wealthy fathers to infant children. 

She says that during their courtship he presented her with 
his miniature, which has been exhibited before the court, which 
is set in a gold frame or case which seems designed to be worn 
by a lady, and seems to beara striking resemblance to the defend- 
ant. Numerous witnesses concur in saying that Mr. Nathans 
was constant in his visits to her at the house of her father from 
1840 and °41, and to the time of the death of Mr. Hutchinson, 
which happened in September, 1843. A number of other wit- 
nesses testify that the defendant attended the funeral of her father, 
and that he was devoted in his kindness to her on that occasion, 
being with her when she cast a last farewell look at the remains 
of a departed father, escorting her to the carriage, riding with 
the mourners, walking with her and the other relations to the 
grave, and it would seem mingling his tears with hers, during 
the performance of the last sad office to the deceased; then 
returning with her to the house rendered lonely by the death of 
one of its inhabitants, and that one the head of the family. So 
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marked were his attentions and sympathies, as to elicit observa- 
tions from the neighbours who attended the funeral, and in the 
language of one of the witnesses, “he appeared like one of the 
family.” 

On the 7th of December, 1843, three months after that event, 
the father of the defendant died. About six o’clock in the 
evening of that day, he called at the residence of Savilla and 
her mother, and told her that he had just Jearned that his father 
was dead, and embraced her in the most affectionate manner, 
saying, “you know the customs of our persuasion, I shall not 
see you for seven days.’’ (He isa Jew.) He expressed the 
greatest concern and kindness for her, then departed. 

As soon as the days of mourning particularly observed by 
the denomination to which he belongs had passed, he returned 
to her mother’s, when he told Savilla she had long lived a life 
of wretchedness for him, but soon every thing would be fulfilled 
according to his promises; spoke of taking a house and having 
the ceremony performed, assured her that every thing should 
be fulfilled according to his promises, and rather than fly from 
them, “he would sooner have his head severed from his body.”’ 
Ile then spoke of their going to housekeeping, told her to use a 
hundred dollars he had previously given to keep for the pur- 
pose of using it in the purchase of articles necessary to furnish 
a house, saying there was a great many things wanted which 
aman knew nothing about. Ile sent to her a set of china, a 
carpet, gave her money to purchase articles for making a bed, 
and many things for furnishing a house. Told her he was 
going to look for a house, and wished every thing fixed as soon 
as possible. Looked at several houses which he described to her, 
said he wished to go to housekeeping as soon as possible, and as 
soon as his days of mourning were passed, he would have the 
marriage ceremony performed by the Rev. Zelotes Fuller. She 
wished it performed before the house was taken; his reply was, 
he hoped she did not disbelieve him on that subject, but he 
purposed having the house taken and furnished before the days 
of mourning were over. She says her mother was made 
acquainted with all this. In the latter part of December, a 
house in Wallace street in a highly respectable neighbourhood 
was selected. At the request of Mr. Nathans she went and 
rented the house, he alleging that he could not go out while 
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“his beard was on.’’? She says she believes the house was 
rented in her name (although Nathans paid the rent), and she 
assigns as a reason why she used her maiden name, was be- 
cause she did not suppose she could use his name till the mar- 
riage ceremony was performed, nor did she know that a 
marriage could legally exist for that purpose till after a public 
ceremony of that kind. Nor did Nathans give directions in 
whose name it should be rented. About the first of January, 
at his instance, she and her mother removed to the house with 
the little furniture the mother had, which was put in the back 
part of the house, and Nathans furnished the front part,—the 
parlours and chamber. It is clearly proven by the testimony 
that he furnished the house in a neat and comfortable manner, 
and ina style corresponding with that of young people just 
commencing housekeeping, who were in moderate circum- 
stances in life. During the time they were arranging the furni- 
ture, painting the house, &c., Savilla and her mother resided in 
the house alone. After it was completely arranged, Nathans 
came there to reside. He had told her he did not intend to 
occupy the house tll the ceremony was performed, although he 
considered her his lawful wife ; still he wanted it performed and 
by Zelotes Fuller, for he would give a marriage certificate 
which would be retrospective as well as prospective in its effect. 
At first, she says he lodged in the front chamber by himself, 
and she slept with her mother. He proposed cohabitation, and 
she objected until the marriage ceremony was performed. She 
then says, “Ile called me aside, took me by the hand, and said, 
I had long been his lawful wife; he kissed me, said, I had 
long been his lawful wiie, and I had long considered him my 
husband, and I should occupy the chamber with him.’”? He 
said Fuller would soon come from New York, and he would 
have the ceremony performed. From this time their cohabita- 
tion began at their residence in Wallace street. The mother 
says when this cohabitation began, Nathans told her they were 
married. She says her mother supposed they were married. 
That after the defendant took up his residence in the house, she 
went by his name at his request. Nathans paid the expenses 
of the house, gave her five dollars a week for market money, 
and bore the entire expense of the household, acted as its mas- 
ter, took his boarding at the house and treated Savilla as his 
wile, calling Mrs. Hutchinson mother, invited respectable ladies 
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to visit Savilla, and in their presence called her Mrs. Nathans, 
and recognised her as his wife. She swears positively that she 
did not intend to live with him in a dishonourable way, nor did 
she consider that she was living in a manner that was dishon- 
ourable. She says from the time he gave her the ring she 
always considered him her husband, and always should, 
although she supposed a public ceremony was necessary to 
make the marriage legal. 

Thus they continued to live until about the middle of March, 
1844, when he began to treat her with neglect; ultimately there 
was a quarrel, and on some occasions he abused her in a most 
unfeeling, cruel, and barbarous manner. During one of these 
scenes he proposed a separation, said he wanted her to forsake 
him, that she should bear his name, he would provide for her 
support, and she should assign as a reason for her conduct his 
dissipation, and if tliat would not do, then to report that she left 
him on account of his religion. To all this she refused her 
assent. He then solicited her to apply for a divorce. This she 
uso retused to do. He then wished her to go with him to the 
oilice of his counsel, Mr. Phillips, to sign some paper (connected 
it would seem with the subject of separation); this she declined. 
He then told her that he would leave her, and she might take 
care of herself. Atier this he made a farther proposition, that 
she should leave her mother and take a room in a retired part 
of the city, and he would support her; this proposition she seems 
to have rejected with disdain. During one of these interviews 
he brought Dr. Stewart to the house, who stated Nathans had 
informed him that she had made remarks which he thought 
were calculated to injure him in his reputation, all of which the 
doctor says she utterly denied, and which she says were never 
made by her. About this time Nathans deserted her, and re- 
fused to provide for the support of the child that was born. He 
however paid the physician’s bill and the lying-in expenses oi 
Savilla, when delivered of a child the following July; with that 
exception he has contributed nothing towards her support or 
that of the children, and they now have become a charge upon 
the public. There are also many other facts stated by her, 
which strongly tend to prove a contract of marriage in the pre- 
sent time between these parties. But I will not now pause to 
inquire whether this evidence proves a marriage actua!!y con- 
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summated by them, or whether on this testimony the court 
would be justified in making an order against the defendant for 
the maintenance of these children; for I am inclined to defer 
any indication of opinion on this point, till it is considered with 
other matters worthy of observation. 

The testimony adduced to support the second position assumed 
by the counsel for the guardians, we will now examine. 

Charles Hutchinson, the brother of Savilla, testifies that a few 
days after the death of his father, at the instance of his mother 
he had an interview with Mr. Nathans in her presence and that 
of the daughter, when he asked Nathans what were his inten- 
tions relative to his sister, and whether it was his intention to 
marry her. Nathans inquired whether he wished them to be 
married then, to which the brother replied yes, rather than do 
worse; Nathans observed that the house the mother and 
daughter then occupied was not a fit place for them, and de- 
sired they should remove; to this the brother objected, unless a 
marriage was solemnized between them. Mr. Nathans said he 
did intend to marry her within three months. The brother 
then asked why they could not be married then, to which one 
of them replied they could not till the decease of Mr. Nathans’ 
father. The defendant during this interview often urged that 
the mother and daughter should move to another house, to 
which Charles objected, alleging his willtugness to support his 
mother, and stated what he would do for her. Mr. Nathans 
said he would pay the one-half of the mother’s board, but the 
brother refused the offer, saying there was no claim on Mr. 
Nathans, to which he replied “ that he felt that he had the same 
right to contribute to the support of the mother that the son 
had.’ In about two weeks after this the mother and daughter 
removed to Callowhill street, and from thence to Wallace street 
the latter part of December, 1843. 

The mother, Mary Hutchinson, says, that during their resi- 
dence in Callowhill street, Nathans brought many articles of his 
dress to Savilla to be repaired, and she made him shirts and other 
light garments requiring work, which were attended to by her. 
She says Nathans and her daughter told her they had taken a 
house in Wallace street, and wished her to go with them, that 
he furnished the house except the little furniture she took, 
which was put in the kitchen and her room. She says after 
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they went to Wallace street and he came there, Nathans called 
her mother. He told her they were married. “ He said to her 
what a minister could do was but a bargain, and they were 
married in the sight of God.’’ Her daughter told her they were 
married, but no one but them knew when, as he did not wish 
it published. She said they had long been married. She says 
Nathans paid the expeuses of the family. About the time he 
deserted Savilla, the mother says he had an interview with her, 
in which he desired that Savilla should demand a divorce, and 
said she was to go by the name of Nathans as she had done, 
and he would get money to satisfy her. He spoke of buying a 
house in the spring to which they were to remove, and said he 
would have the littke daughter Lome. This was before these 
difficulties began, as it would seem from the evidence. 

The mother also testifies that when he had the interview with 
her, when it was discovered Savilla was pregnant with the first 
child, Nathans told her all would be right, that he would make 
her his lawful wife on the death of his father, that he would 
take care of Savilla, and wished the matter kept @ secre¢ ; that 
he would not have her disgraced for the world, and requested 
the mother to take the money to the nurse, and assigned as a 
reason why he wished the marriage put off till the death of his 
father was, that he feared that his father might leave the por- 
tion of the defendant to his daughter, and begged of the mother 
to keep the whole affair a secret. 

Mrs. Elizabeth Knight, a highly respectable quaker lady, says 
the key belonging to the house rented by Nathans in Wallace 
street was kept by her; that he first came for it, and Jooked at 
the house; in a day or two Savilla came with him, and soon 
she came alone, had a servant employed, the house cleaned, and 
shortly they removed into it. She says it was very neatly fur- 
nished, and describes the furniture. She often saw them, and 
Savilla spoke of Mr. Nathans as her husband. Mrs. Knight 
called on them, and shortly after their removal to the house, 
Saviila was taken sick. This lady visited Mrs. Nathans in her 
sick chamber, where she says she appeared surrounded with 
every comfort. In a few days she called again, and still found 
Savilla in her chamber, where she met Mr. Nathans. She tells 
us that his deportment was polite, that of a gentleman and a 
husband. She spoke to him of the illness of Ais wife with 
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regret, and his reply was appropriate, evidencing that he was 
her husband. He appeared pleased with the attentions and visit 
of Mrs. Knight to his wife. She subsequently again visited 
them, when they were at their meal, Mr. Nathans, his wife, and 
mother, at the table. Savilla was at the head of the table, and 
his deportment like that of a gentleman with his family; he 
invited Mrs. Knight to dine with them, called Mrs. Hutchinson 
mother, and she seys Mr. Nathans always addressed her by the 
same name, that of smother. On another occasion she went in 
and found them at breakfast, and was about to withdraw, and 
My. Nathans invited her in. She says she has on more occa- 
sions than one heard him call Savilla Mrs. Nathans, and always 
spoke to her and of her as his wife; and farther testifies that 
they lived there as husband and wife, till the disturbance took 
place which produced the separation. In one conversation with 
Mrs. Knight, Mr. Nathans spoke of the cause of Savilla’s indis- 
position, and in reference to the period of the return of the wife 
of Charles Hutchinson from Europe, when he addressed Savilla 
saying, “by that time we shall have a little niece for her.”’ 

Emma Erringer, a young lady about eighteen years of age, 
who it seeins was the friend of Savilla, and the daughter of a 
respectable grocer in the city, testifies that she often visited these 
parties in Wallace street. On her first visit she was introduced 
io Mr. Nathans. Her second visit was on Sunday about tea 
time. He asked her to stay to tea, saying that if she did he 
would accompany her home, but the invitation was declined: 
as she went out Mr. Nathans invited her to call again. Her 
visits were frequent, and she saw him giving directions about 
the furnishing of the house, how the carpets should be put 
down, the putting up of the blinds, and superintending it gene- 
rally. He called Savilla Mrs. Nathans. She was invited to 
take tea with them on the third visit, and she accepted the invi- 
tation. He showed her articles of linen, spoke of its being 
made, said it was done by Ais dear Saviila, and of their hap- 
piness; asked Miss Erringer if she did not think he was greatly 
blessed? to which she replied in the affirmative. He spoke to 
her of marriage; told her she should get married, for it was 
the happiest life that ever was led. She then asked him how 
long they had been married? “he said for a long time.’? (Miss 
Erringer says she was not then aware that Savilla had ever had 
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achild.) She staid till about ten o’clock that night, and Mr. 
Nathans attended her home to her father’s. 

On another occasion she was there, when Mr. Nathans in- 
vited her to come and spend a couple of weeks with Ais wife, 
as her mother was to be absent. She says, he often spoke ot 
the happiness of his condition: when she staid in the evening, 
he attended her home. She visited them during the sickness of 
Savilla, when he spoke of losing her and exclaimed, “O my God, 
what a wretch I should be.’? As Savilla became convalescent, 
he spoke of taking her to ride on the recommendation of Mrs. 
Cook, and invited Miss Erringer to ride with them. This wit- 
ness speaks particularly in these interviews, of his calling her 
Mrs. Nathans, and various incidents which clearly show that 
he called her his wife and treated her as such. 

Mrs, Anna Erringer, the mother of that young lady, often 
visited the house of Mr. Nathans in Wallace street—was there 
when Mrs. Nathans was sick—saw him put money in the bu- 
reau drawer as he was going out, saying to Savilla, “ My dear, 
here is money for this week;’’ she heard him call her A/rs. Na- 
thans. He got refreshments for Mrs. Erringer and her daugh- 
ter, while his wife was sick: he acted as the master of the house 
—requested that her daughter should come and visit them the 
following Sunday—and in all respects treated Savilla as his wife, 
and conducted himself towards her as a husband, until about 
the time of his desertion. Sincerely believing they were law- 
fully married, Mrs. Erringer suffered her daughter to visit them 
when she pleased. 

Philip Erringer, the father, was also examined as a witness, 
who testifies that he visited Mr. Nathans at his house in Wal- 
lace street, a number of times. He took tea there on one occa- 
sion. He was there during the sickness of Mrs, Nathans. Mr. 
Nathans said he would take her out to ride—asked Mr. I. to 
permit his daughter to accompany them—spoke of her as Ais 
wife and lady. Mr. Erringer spoke to Nathans of his pretty 
wife, and of his happy condition, with which he appeared much 
pleased, and responded to the flattering compliments paid his 
wife. It is manifest from the testimony of this gentleman, that 
Nathans treated her as his wife, and conducted towards her as 
an attentive husband down to the time of the desertion. 

Mary Worrel, who was a servant girl in the family of Mrs. 
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Knight, was often in at the house of Mr. Nathans, and during 
the sickness of Mrs. Nathans attended her, and was paid for her 
services by Nathans himself. She says he called Savilla, Mrs. 
Nathans, when he directed the witness do anything for her. 
She testifies that the defendant was the master of the house— 
directed the witness to carry dinner to A/rs. Nathans. On one 
occasion the defendant asked her who she would prefer living 
with—Mrs. Knight or Mrs. Nathans—and witness replied, the 
latter. She says, during this sickness Mr. Nathans was in the 
chamber with his wife, and in ¢he ded, and it would seem in all 
respects treated her as his wife. 

Mrs. Charlotte Burnet says, she was at their house in Wal- 
lace street—staid to tea at the invitation of Mr. & Mrs. Nathans. 
Mrs. Nathans told her they were married. 

Mrs. Eliza Cook heard Mrs. Nathans was sick, and called to 
see if she could be of any assistance—saw Mr. Nathans there— 
she saw her in her sick chamber—she was treated with polite- 
ness and attention by him-—she was invited to call and see them 
again. 

Q. C. Brown says, he knew the defendant and Savilla. Na- 
thans spoke to him as if he was married to her. They came to 
visit at his house, his wife being an old acquaintance of Mrs. 
Nathans. Defendant invited the witness and his wile to visit 
at his house. When joked by witness about being married, he 
said his “courting days were over.””, When shown a miniature 
of the wife of the witness, Nathans said he wished to get his 
ludy’s taken, and inquired where the artist lived. 

Witness says he thought they were married from his conduct 
towards her, and never heard till he was called as a witness, 
inat they were not. ; 

Dr. Burn a dentist, was also examined, who tesiifics that Mr. 
Nathans employed him to fix Savilla’s teeth—that he appeared 
to take a deep interest in their preservation. ‘This appears to 
have taken place before they went to Wallace street. Mrs. 
Jeffries and a number of other witnesses, testify as to the atten- 
tions of Mr. Nathans to Savilla at the funeral of her father, and 
his constant addresses to her for a long time before. 

The question now recurs, does this testimony (excluding from 
the mind all consideration of the facts sworn to by Savilla), fur- 
nish satisfactory evidence of a marriage between these parties? 
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I think, from an examination of the authorities, it is clearly set- 
tled that cohabitation and reputation prove a marriage, in refer- 
ence to the rights of third persons, and is often conclusive when 
the marital rights of the parties affected, are litigated. It seems 
to be decided in numerous cases, that where a man takes a wo- 
man to his house, and by mutual consent they live together as 
husband and wile, hold themselves out to friends and acquaint- 
ance as such, and by their conversation and conduct represent 
to the world that they are married, courts in their administration 
of the law, will presume the marriage contract made and exe- 
cuted. This is warranted by the law, upon the principle that 
all other contracts are proved, viz. that a contract may be estab- 
lished from the acts and declarations of the parties, as clearly as 
by the testimony of witnesses present at its formation. If the 
evidence is sufficiently clear to convince the mind, by those acts 
of the parties, that a marriage contract once existed, it is not in 
their power to repudiate it, and make their issue illegitimate. 

Iience it is said by the chief justice, in Linser v. Bower, 1 
Penn. R. 450, “ For civil purposes, reputation and cohabitation 
are sufficient evidence of marriage.”’ 

In Taney v. Hallacker, 8 S. & R. 166, it was held that mar- 
riage might be proved by the confession of the parties. So in 
Chambers v. Dickson, 2 8S. & R. 476, in an action for dower 
(which in its character has a strong similarity to the present), it 
was held that cohabitation and reputation are evidence of mar- 
riage, and may be conclusive of the fact, and fully warrant a 
jury in rendering a verdict in favour of one claiming on that 
kind of testimony alone. 9 Paige R. 611. 

In a prosecution for bigamy, it was ruled by this court that 
the confessions of the defendant, of his first marriage, were evi- 
dence of the fact. 1 Ashmead 272, Com. ». Murtagh. 

From these authorities it is manifest, that wherever the mari- 
tal rights of either party are affected, and the marriage is sought 
to be established, it may be done on the confessions of the par- 
ties; cohabitation, which is only the act of the parties, is a cir- 
cumstance from which the contract of marriage may be inferred; 
reputation, which is only another fact showing the mutual con- 
sent of the individuals themselves to the contract. And there 
are numerous other cases in which these facts are held binding 
upon the parties, where the rights of third persons are affected, 
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and the legitimacy of the issue produced by such connexion, is 
called in question; and the presumption is always in favour of 
legitimacy, and of the innocence of the reputed parents. 3 Star- 
kie 1248; 1 Phil. 462-3. And this writer observes: “« The fact 
of marriage is generally considered as sufficiently proved, by 
presumptive evidence of cohabitation, or even by general repu- 
tation.’’ So in Conningham v. Conningham, 2 Dow. 483, it 
was held that in cases of cohabitation, the presumption is in fa- 
vour of its legality. In the case of Car v. King, 12 Mod. 372, 
it was held, in action of debt against an alleged husband for the 
boarding of his wife, it was in proof that he had cohabited with 
her and owned her as wile, that it was suilicient to charge him. 

And what more is asked in the case now before us? The 
guardians of the poor simply seek to charge the defendant with 
the expenses paid and hereafter to be paid, for the board of the 
woman whom it is proved he called his wife, owned her as 
such, cohabited with her as a wife, and that of the infant chil- 
dren, the result of such cohabitation. 

In Longfort v. Tyler, 1 Salk. 112, it was held the husband 
was liable on the wife’s contract, because they cohabited. In 
the case of Bolten v. Prentice, 2 Salk. 1214, it was held, cohabi- 
tation was sufficient to charge the husband for necessaries fur- 
nished the wife. Reed v. Pass, 1 Esp. 213. The same rule of 
law is held in most of our sisicr states. Hence we find it ruled 
in Fenton v. Reed, 4 John. 52, that an actual marriage may be 
inferred in ordinary cases froin cohabitation and acknowledg- 
ment of the parties. Jackson v. Claw, 18 John. 348. In the case 
of Newburyport v. Boothbay, 9 Mass. 415, a marriage was in- 
ferred from cohabitation and general repute, for the purpose of 
fixing the settlement of a pauper. I shall conclude citations on 
this point, by referring to Doe v. Jesson, 6 East 80, 24; 2 Camp 
N. P. 113; 10 East 216; and the ease of The King v. Twyning, 
2 Barn. & Ald. Rep. 385, where it was held by Bayley j., “that 
the law always presumes ag. tist the commission of a crime, 
and this presumption might bo .ivoked in favour of a marriage.”’ 

With this strong array of authorities, what should be the rule 
of law which controls the court ou the facets before us? clearly 
that a marriage is proved beiween the parties by their own 
acknowledgment, coupled witli the fact of cohabitation for at 
least a period of about two months—not," it is true, a marriage 
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solemnized by one performing the duties of a sacred office, or 
by a magistrate, but by a contract in the present time—by their 
mutual consent and agreement, that they would then be married, 
a solemn contract having for its consideration their reciprocal] 
promises that they then agreed to be man and wife—and in the 
language of the ancient writers, a contract per verba de presenti, 
such a contract as is held by our courts to be valid and binding 
upon the parties, and of the same validity as if celebrated in the 
most sacred manner in the church, before an assembled congre- 
gation, by an officiating priest. Such in my opinion is the case 
proved bfore us, without considering the testimony of Savilla 
Nathans. 

Will any lawyer doubt, that if a grocer had furnished this 
family in Wallace street with necessaries for their use; a butcher 
had delivered them meat; a flour dealer furnished flour; a mer- 
chant clothing, and charged the articles to this defendant, and 
we were now trying the question of his indebtedness, that this 
court would be bound to instruct a jury, that if they believed 
the testimony of these witnesses to whose relation of facts I have 
referred, they would be justified in finding for such plaintiffs?— 
that from those declarations of the parties, their cohabitation, 
and the reputation so proved, they might presume a marriage 
contract? The guardians of the poor ask no more now. They 
request that we shall order him to provide for that woman which 
he acknowledged as his wife, and she confessed him as her hus- 
band, and the issue of that often asserted marriage; and it seems 
to me I should disregard the settled law of the land if I was to 
refuse such a decree. 

It must be borne in mind that when such a contract is once 
made by the parties, it cannot be dissolved by their own con- 
sent. It is only by the solemn adjudication of the legally 
constituted tribunals or the law making power, or the act of 
God, that such a contract can be disannulled. It cannot be 
destroyed by the acts of those who made it. It is against the 
policy of the law that such should be the case. 

All good governments for the protection of the human race, 
aud for the proper organization of civil society, have prohibited 
those who once enter into a marriage contract from retracting 
by mutual consent. 1 Black. 470, 472. 

If this is the law (of which there can be no doubt), then one 
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ground of the defence must utterly fail if the marriage contract 
is sulliciently proved by the acknowledgments of the parties, 
their cohabitation and general reputation. 

It is first proved by the defendant that after his desertion, 
Savilla charged him before an alderman with being the father 
of these children, and that they were bastards. A certified 
copy of the magistrate’s return has been given in evidence, and 
it seems from that she declared on oath that he was the father 
of the child with which she was then pregnant, and the reputed 
father of the child that was born, but she does not swear that 
they were illegitimate. But it is contended that it ¥as owing 
to the informal manner in which the magistrate made up the 
record, although the charge of fornication and bastardy is not 
specifically alleged. Be it so. And probably it does not alter 
the state of the case, and I am disposed to consider it in that 
light. She also charged him with seduction under the act of 
assembly of 1843, which makes that offence punishable crimi- 
nally in this state. 

But can these subsequent acts of hers avoid a marriage con- 
tract previously entered into? I think not. It has also been 
shown that an action for a breach of promise of marriage was 
brought by her, through a next friend in the district court, and 
in order to hold the defendant to bail she swore that she was a 
single woman. Suill I do not think this could invalidate a mar- 
riage which had once been made. I think it has been clearly 
shown by authority that a marriage per verba de presenti, is as 
binding in law as one celebrated by the observance of the most 
solemn ceremonies usually observed on such occasions, and that 
from acknowledgment, cohabitation, and reputation, such a 
contract is presumed, I imagine it will hardly be contended, if 
the guardians of the poor had produced the marriage certificate 
of aclergyman showing that these parties were married in the 
spring of 1841, sustained by the oath of a witness who was 
present when the ceremony was performed, and after the deser- 
tion of the defendant, Savilla had instituted all these proceedings, 
that the court on that ground should pronounce the marriage 
void. If the proof by the facts now disclosed is as conclusive 
that the contract was made, we must be governed by the same 
principle. 

But supposing she entertained the opinion, that for the want 
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of a formal ceremony there was no marriage (which is the fair 
inference to be derived from her subsequent acts), is her mis- 
taken apprehension of the law to alter the relation of the parties 
created by such a contract? Surely not. And it appears to 
me the case of Steadman v. Powell, 1 Addams’ Rep. 58, is con- 
clusive on this point. Where a marriage in Ireland was inferred 
from circumstances of avowal and reputation, the ecclesiastical 
court held that it was not invalidated by evidence of belief on 
the part of the husband, that it was invalid, having been cele- 
brated by a popish priest. 

It is also shown that Savilla prosecuted the defendant for a 
breach of the peace, and for the indecent exposure of his per- 
son (in this last the mother also joined in making the oath). 
Both of these prosecutions were entirely consistent with the 
contract of marriage. For a wife may prosecute her husband 
for a breach of the peace, and the court will hold him to bail. 
4 Green. Ev. 392, It is also shown that she prosecuted the 
defendant, with one Ann Blee, for a conspiracy to procure her 
seduction. The offence consisted in the conspiring, and she 
might make the complaint, and if the commission of the crime 
affected her person and was injurious to it, she could make the 
oath. Nor could any such act as has been already shown, des- 
troy the marriage contract, if it had been once executed. 

Another ground of defence taken is, that a number of wit- 
nesses have been examined, who testify that they never heard 
that these parties were married. But it must be borne in mind, 
but two of these witnesses visited these parties at their residence 
in Wallace street. One of these was Dr. George Stewart, who 
says that he attended Savilla at that house on the request of 
Mr. Nathans. This witness states she was pregnant, and 
threatened with a miscarriage, and he was called upon to 
attend her to prevent it. If Nathans did not consider her as 
his wife, a kindness like this on his part is rather unusual, if the 
intercourse of the parties had been illicit. After this, Dr. 
Stewart attended her when she was confined with the second 
child, at the request of the defendant; and this attention was 
given after the desertion. After the desertion, when Dr. 
Stewart attended Savilla, he says that he did not attend her 
as a married woman, for then Nathans told him they were 
not married. This was after the desertion, and no subse- 
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quent declaration of the defendant could change the relation of 
the parties, any more than her aflidavits before the alderman 
already noticed. The other witness was Alfred Newkirk, a 
clerk to the defendant; while at the house he heard them say 
nothing about the marriage. He staid there to tea, and partook 
of the hospitalities of the parties, and he informs us that Savilla 
sat at the head of the table and Nathans at the foot. When he 
was invited to take tea with them, he says the invitation was 
given by Savilla, and Nathans responded to the invitation, say- 
ing “that it would give him pleasure for the witness to stay.” 
Now if the defendant was not the master of the house and the 
pretended husband of the lady, it is rather singular he should 
have been thus attentive even to his own clerk on the occasion. 

All the other witnesses produced by the defendant, whose 
attention has been called to the subject of marriage, only give 
negative testimony, saying they never heard that they were 
married, But it is manifest those persons never saw the parties 
together in Wallace street, had no opportunity of seeing any 
manifestations of conjugal affection or of witnessing those acts, 
or hearing the declarations of the parties, which would tend to 
disclose the real relationship which existed between them. Upon 
the general rules for estimating evidence, this cannot weigh a 
feather, against the repeated and numerous declarations of both 
the parties that they were married. Their residence as man 
and wife in a respectable neighbourhood, their entertaining 
friends under this avowed relationship, their proclaiming to the 
world by their acts and declarations, combined with those nice 
and delicate attentions which make a deeper impression upon 
the mind than the most open protestations, can never be rebutted 
by scores of witnesses, who merely say they never saw those 
acts or heard that they were married. It is this positive evi- 
dence which we conceive it is incumbent upon us to credit. It 
is from those who had the means and opportunity of knowing, 
that we must seek information. 

In considering the case thus far, I have left entirely out of 
view the testimony of Savilla Nathans; and after the most 
anxious investigation of this laborious case, when twelve days 
had been spent in its hearing, I am fully convinced that a mar- 
riage is proved, a contract valid in law, without listening to a 
word contained in what fell from her lips; and if her testimony 
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was discarded, I should feel bound to make a decree against the 
defendant. Shall we however discard all she has said, and pay 
no attention to it? That she is competent as a witness, I believe 
is clear from the authorities cited. 

Is she then entitled to credit? Is it safe for the court to re- 
gard any thing she has said? When examined as to the various 
aflidavits made before the magistrates, she says she knew very 
little that was contained in them; that her brother employed the 
counsel on whose advice these proceedings were instituted, and 
she had no interview with the learned gentleman who first con- 
ducted those proceedings, nor did she before that ever tell her 
brother of the connexion that had been formed between Mr. 
Nathans and herself. That his cruel desertion, his strange con- 
duct towards her, almost cast her mind from its balance, and 
she recollects very little which transpired relative to those pro- 
ceedings. But when the court arrived to which the defendant 
was bound to appear, and she was called upon by the intelligent 
gentleman who then conducted the prosecutions under the attor- 
ney-general, to go before the grand jury, and the nature of the 
bill of indictment was explained to her, she exclaimed at once 
that she would never swear that these children were illegiti- 
mate! She declared that Mr. Nathans was her husband, and 
in the sight of Heaven they were married, and whatever might 
be the consequences she could never declare otherwise! When 
asked the cause of all this, she told her story such as appears in 
her testimony; and the guardians of the poor, under the direc- 
tions of their eminent solicitor, have brought the case before us 
in its present form, She has also testified that it was her belief 
that no marriage was binding upon the defendant in daw, unless 
it was performed in the presence of a clergyman, nor did she 
suppose she could assert her marital rights till her case was dis- 
closed to the counsel for the commonwealth, and subsequently 
informed to the same effect by the advice of a friend, who men- 
tioned the case of Tomlinson v. Tomlinson in this court, where 
a marriage was held to be valid although no such ceremony 
was performed. 

To a female born in England, where all marriages which are 
not celebrated in pursuance of the statute of 26 George IT. are void, 
this is not a strange mistake. Nor do I believe that nine hundred 
persons out of one thousand in this state are aware, that a mar- 
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riage is legal unless performed in accordance with the ceremonies 
which usually attend the ratification of such contracts. Yet we 
all know, who are well acquainted with legal science, that this 
can be proved in the manner in which other contracts are. Nor 
can her ignorance of the law excuse her or the defendant, from 
the binding force of such a contract, if it was actually made. 

Suppose that Samuel Nathans, instead of deserting her, had 
died the Ist of March, 1844, after his residence in Wallace street, 
leaving a valuable real estate, and these children by their guar- 
dian had brought an action of ejectment to recover the land, 
and Mrs. Nathans had been examined and all the other evidence 
on our notes had been laid before a jury, and the court had laid 
down to them the principles of law above stated, and the jury 
had found a verdict in favonr of these heirs, would any court 
in Pennsylvania set aside such a verdict because it was against 
the law, or not warranted from the evidence? I think not. I 
feel confident, if setting at nisi prius on the trial of such a cause, 
I would not on such evidence as this, finding in favour of the 
legitimacy of the children, dissent to the verdict. When a court 
decide both law and fact, I conceive this is the true rule for 
their guide, and an admirable standard for testing the correct- 
ness of their conclusions upon the facts presented. I certainly 
should be satisfied with such a verdict. 

It is said by the counsel for the defendant there is much to 
discredit her, Her subsequent affidavits made in these prose- 
cutions weaken her testimony. It may diminish its weight, and 
does unquestionably render it more doubtful, but in my opinion 
does not destroy it. I believe much of it. I have no doubt the 
contract of marriage was made when the ring was presented, 
and all the subsequent conduct of the parties down to the day 
of the desertion go to confirm that impression. 

It is contended that all these acts of the parties was only a 
love affair; in fact that they were acts of open lewdness, and 
not those of marriage. I cannot believe such was the case. 
And if the intentions of the defendant were criminal, it is one 
of the boldest acts of licentiousness found in this, or in the tales 
of romance descriptive of adventures in any other country. 
There is a marked distinction between the criminal indulgence 
of unrestrained passion, and the hallowed rights and decencies 
of marriage deportment in life. The lines of demarkation are 
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strong, visible to all, and firmly established by public opinion, 
and also recognised by the rules of law in accordance with the 
morals of society and for the benefit of mankind. It is clear 
from the declarations and conduct of these parties, that they 
started to travel in the peaceful walks of married life. After 
having once entered those quiet shades, they are not suffered to 
depart. There is much due to the good sense of mankind, and 
to the rights and feelings of others. The defendant took this 
female to a respectable neighbourhood, he represented her as 
his wife, he introduced her to his friends as Mrs. Nathans, he 
invited gentlemen and ladies of respectability to visit them, and 
put on the shining garments of a married man, and decked her 
as his youthful bride; the law itself and its policy forbids that 
these garments should be laid aside at pleasure. It would bea 
sad commentary upon the administration of our law, if female 
innocence and virtue was suflered to be held as a mere trifle. 

While the libertine and debauchee does not invade those 
decencies and forms which sanctify the married state, he may 
revel in his criminal indulgence, looking only to the jail or peni- 
tentiary for his final doom; when he seeks to elevate himself to 
a more exalted sphere, and assume the garb of marriage for the 
purpose of accomplishing his nefarious attempts on female in- 
nocence, the law has wisely in its protection for society held all 
such bound by their acts and declarations, when it is manifest 
the innocent victim believed those avowals were sincere and 
made in good faith. 

From a careful examination of the whole case, I believe that 
Samuel Nathans and his wife Savilla were lawfully married, 
and that Mary and Samuel, the infants mentioned on the record, 
are their children, and that the said Nathans has deserted them 
and they are now a charge to the guardians of the poor. Hence 
the court order and direct, that the said Samuel Nathans the 
defendant, pay to the said guardians for the support of the said 
Savilla Nathans and her two children, Mary and Samuel, the 
sum of fen dollars per week from the 12th day of December 
last, the time when these proceedings were began, and that he 
give bail in the sum of one thousand dollars for a faithful compli- 
ance with this order, or in default thereof that he be committed. 

Counsel for guardians, J. Murray Rush §& James Hanna— 
for defendant, H. M. Phillips, O. F. Johnson, D. P. Brown, & 
G. M. Dallas. 
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IN THE DISTRICT COURT FOR THE CITY AND 
COUNTY OF LANCASTER. 
[September 7, 1844. 
THE COLUMBIA BANK & BRIDGE COMPANY UV. HENRY HALDEMAN, 


1. The proviso in the act of the 11th April, 1825, repealing so much of the act en- 
titled, “An act regulating suits on promissory notes and for taking stock in exe. 


culion, as relates to promissory nutes, drafts, or bills of exchange,” is applicable 
to plaintiffs only, and does not extend to the fves of the several defendants’ attor- 


Heys. 


. 


2. The prohibition of the taxation of attorneys’ fees in several suits, being intended 
to prevent the multiplication of actions, is referable to plaintitf’s attorneys, who 
alone are implicated in the mischief: 

3. Defendants or their attorneys having no control in bringing the suits, are not to 

be dep. ived of their legal fees, because the plaintiff instituted several suits instead 


of a joint suit against all. 


Ilayes, president. This is a question of costs. The plaintiff 
ol a joint and several bond of indemnity, executed by Henry 
Haldeman and five other obligors, brought six several suits— 
one against each obligor, That against Henry Haldeman was 
alone tried, and it resulted in a verdict and judgment for the 
defendant. The plaintiff then discontinued the other five suits, 
and paying into the office the defendants’ costs in each, reserved 
exceptions to the attorney or counsel fee in all but the suit which 
had been tried, according to the first section of the “ act to repeal 
so much of an act entitled *an act regulating suits on promissory 
noies and for taking stock in execution,’ as relates to suits on 
promissory notes, drafts or bills of exchange,’’ passed the 11th 
day of April, one thousand eight hundred and twenty-five. The 
question was without argument submitted to the court. The 
general purpose of the enacting clause is to repeal a former act, 
which allowed the owner or holder of notes, drafts, or bills of 
exchange, where there were several drawers or indorsers, to 
bring suit against one or more of the parties thereto, at his op- 
tion; but annexed to this clause is a proviso, that when the 
plaintiff on a promissory note, bond, bill of exchange, draft, or 
other instrument, brings more than one suit against all the par- 
ties bound or responsible, there shall not be any taxation of an 
attorney or counsel fee, except in one of the suits, to be elected 
by the plaintiff. This proviso is certainly not confined to the 
subject matter of the enactment, which does not embrace bonds, 
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but only promissory notes, drafts, or bills of exchange. It is, 
however, not the less effectual or valid on that account, for even 
when a proviso is opposed to the enacting clause, it shall never- 
theless prevail. Thus, if a proviso be directly contrary to the 
purview of the statute, the proviso is good and not the purview, 
because it speaks the latter intention of the legislators. Fitzgib- 
bons 195, The Attorney-general v. The Governors of the Chel- 
sea Water-works. 

To ascertain the meaning of the act of the 11th April, 1825, 
in relation to this matter of costs, let us consider the object of 
the proviso referred to. It was to restrain plaintiffs from multi- 
plying suits on such instruments, when all the parties responsi- 
ble for the payment of the money, might be included in one 
action. ‘The device is, to prevent the taxation of any attorney 
or counsel fee, except in one suit, allowing the plaintiff to select 
the suit in which the fee should be taxed, probably on the sup- 
position that attorneys would be induced by such curtailment, 
to bring no more suits than they would be compensated for by 
the legal fees. Now it is clear that defendants or their attorneys, 
are not within the mischief contemplated by the legislature. The 
suits, with respect to defendants, may always be regarded as in 
invitos. They cannot control the plaintiff’s election, whether 
to sue a joint and several bond, &c., as a joint or a several con- 
tract. They have only to defend the suit, 7m modo et forma, as 
it is brought against them. Ifa plaintiff bring six suits against 
as many obligors in a bond, severally, when he might have 
brought one against the whole, it is not of course the fault of the 
several defendants; and, therefore, there is no reason why a 
compensation to which they are entitled in the way of costs, 
should be withheld. Costs are considered as a sort of penalty 
to the party upon whom they are imposed, and statutes giving 
tllem are, on this ground, construed strictly. It may as readily 
be seen, why in analogy to this characteristic, the costs of a 
plaintiff who brings ten suits when one would have suiliced, 
should be curtailed, as it is hard to perceive, why the defendants 
should be deprived of theirs. Or if the proviso be regarded as 
a restraint upon attorneys (which is probably its true aspect), 
we can conceive that the legislature might deem an attorney, 
who advises his client to bring several suits instead of joint, as 
properly compensated by one fee for all; but what possibie rea- 
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son is there for denying to any of the respective attorneys who 
may appear for the several defendants, having no choice in the 
manner of bringing the suits, his just fee ? 

Iam of opinion, that the defendant’s attorney and counsel 
fee, is not within the spirit and reason of the proviso, and there- 
fore not within its prohibition. The defendant’s attorney-fee is 
accordingly to be taxed in each of the causes discontinued by 
the plainutf. 
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IN THE COMMON PLEAS OF LEHIGH COUNTY. 


[August Term, 1840. 
HOLLIS U@. WELLS. 


1 In an action brought to recover damages for the seduction of the plaintiff’s 
daughter, it appeared that the defendant and the daughter slept together on the 
occasion of the seduction, according to a custom which prevailed in the part of 
the country where they resided (known as bundling), and with the knowledge of 
the plaintiff: Held, that the knowledge of the plaintiff amounted to connivance, 
und le could not therefore recover damages. 


This was an action on the case to recover damages for de- 
bauching the plaintiff’s daughter, by reason whereof he lost her 
services and incurred expenses in various ways. 

The daughter S. H. was called as a witness, and testified that she 
was a single woman of the age of twenty-three years—that she 
had a child—that the defendant was the father of her child, 
which was about one year old—that she lived with her father 
wheu her child was begotten, and when it was born—that her 
mother was deceased aud that she kept house for her father— 
that she had been at a battalion training, and that the defendant 
went home with her—that they took supper and very soon went 
to bed together—that the child was begotten that night—that he 
was there twice afterwards, and that he slept with her both 
times, according to the custom of the country—that her father 
knew of this custom in the family—that her father knew that 
the defendant was sleeping with her on the night of the battalion 
—that her father was not in the same room with them, but that 
he knew they were in bed together—that she thought he saw 
them in bed together. He was in the room where they were 
that night, but he might not have seen her in bed with the de- 
fendant. 
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D. H. a son of the plaintiff, was called as a witness, and 
testified that he saw the defendant at his father’s house on the 
night of the battalion, and that he saw the defendant and his 
sister in bed together on that night. A number of other wit- 
nesses were called, and testified to the good character of the 
plaintiff and his family, and of this daughter except in this 
matter. 

The defendant’s counsel requested the court to charge the jury 
on the following points. 

Ist. That the plaintiff cannot recover in this case, because the 
defendant was in bed with his daughter with his knowledge 
and consent. 

2d. That there can be no trespass, if the plaintiff connived at 
the criminal intercourse between the defendant and his daughter. 


His honour, judge Banxs, charged the jury as follows: 
This action is brought to recover damages for loss of services 
fthe daughter. It is in all cases of the kind, necessary to prove 
that she at the time performed some acts of service for the father. 
Service however trifling, is sufficient to support this action. In 
this particular, this action is fully sustained. The relation of 
master and servant is but little more than fiction, made use of 
as necessary merely to support the action. ‘The jurors are not 
confined, in their estimate of the damages, to those sustained by 
reason of this loss of service, and the expenses consequent upon 
the seduction. For this, but little compensation is given in most 
cases. It is seldom thought of in determining the amount. The 
jurors look to higher considerations, and reflect upon the dis- 
honour and disgrace which is cast upon the plaintiff and his 
tamily by such an injury. The wounded feelings of the father, 
in the loss of comfort in his daughter—in whose virtue he feels 
no pride, and from whose society he can draw no consolation— 
are pressed upon the jury. That her example may corrupt the 
morals of his other children, will always have some weight. 
For their injury, and this distress and deep anguish, a compen- 
sation is awarded. 

It is the highest duty of a parent to give proper instruction 
and education to his children, and to take care of their morals. 
The parent who neglects the culture of his children, and suffers 
them to grow up useless to others and shameful to himself, has 
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conferred but little benefit upon them or upon the community. 
He who thus neglects his own family, generally receives his re- 
ward in those griefs and degradations which are sure to follow 
its members, thus raised in ignorance, vice, and irreligion. 
It is in some degree optional with a parent, whether he will 
raise up his children to be ornaments or a disgrace to himself 
and family. The best instruction and the best example, are 
sometimes lost on children. This renders it no less the duty of 
every father to have a well regulated house. He should guard 
the morals of his children in his own house and under his own 
roof. If he does not do this, let the consequences fall upon 
himself. As the fault is then his own, his complaints are not 
deserving of much favour. This action is always founded on a 
wrong done by the defendant, and as regards the will and con- 
sent of the father, the daughter is supposed to be violated with 
force. Itis this absence of consent on his part—this violation 
of his daughter’s chastity against his will—that entitles him to 
sustain his action for a compensation in damages. When the 
criminal intercourse has been had with his knowledge and under 
his connivance, he would seek redress with but an ill grace in- 
deed. He would not actually be a purticeps criminis, but in 
want of decency and in breach of parental duty, he would ap- 
proach very near to it. His indifference to his daughter’s mo- 
rals and chastity, would meet with but a just retribution in her 
misfortune and disgrace. The fault would be as much his own 
as hers or her seducers, and his assurance in coming to court to 
ask for a reward for the perpetration of a wrong which was 
known to him and which he might have prevented, would jus- 
tify the belief that he had no objections to its commission. 
Much has been said by the plaintiff’s counsel about the cus- 
tom in courtship which he has denominated “ bundling.’? He 
has said that this custom prevails very generally in the part of 
the country where these parties reside. This may be so, but I 
am unwilling to believe it. If it is so, it is time the custom 
should be abolished. Even if this custom does prevail, it fur- 
nishes no excuse for the plaintiff’s carelessness, or his daughter’s 
indiscretion. If it be any excuse, it would extend equally to ail 
concerned, and the defendant might claim his portion of protec- 
tion under it also, The plaintiff has by this time, | apprehend, 
found out that this custom is dangerous at least, if he does not 
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fee] that it is indecent. A man who takes no pains to abolish 
this custom in his own house, has no right to complain of con- 
sequences which most naturally follow. 

The defendant’s points have presented to us the plaintiff’s 
conduct as a subject for us to charge-on. The evidence as to 
his knowledge that the defendant and his daughter slept toge- 
ther, is undisputed. It is really a part of the plaintiff’s own tes- 
timony. It appears to have been adduced by him as necessary 
to fix the paternity of the child upon the defendant, as if this 
alone were important and suilicient to make out the case. It 
did not appear to have occurred to him, that “volenti non fit 
injuria,’ was a sound legal maxim. The plaintiff’s conduct 
was in the highest degree exceptionable. He did not object to 
the defendant and his daughter sleeping together, if he did not 
discourage it. He knew of it, and took no steps to prevent it. 
The connexion which has produced this action, may be traced 
to his own misconduct. The wrong is attributable in a very 
great degree to himself, and he ought not and cannot maintain 
this action for an injury arising out of a criminal intercourse at 
which he connived. Verdict for defendant. 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA. 
[June, 1843, 


KNOX U. THE SCHOONER NINETTA, JAMES BAYMORE, MASTER. 


—_ 


. A libel for damage done to the cargo, may be filed even after the vessel has made 
one or two voyages subsequent to the injury being received. 
. Admiralty has jurisdiction to enforce such a claim against the vessel. 


fw] 


The libel in this case charged, that on or about the Ist of Oc- 
tober, 1842, the libellant shipped on board the Ninetta, then in 
the river Rappahannock, 4360 bushels of wheat, to be carried 
for the freight stipulated in the bills of lading, and safely deli- 
vered at the port of Philadelphia. And that by reason of the 
improper and unjustifiable conduct of the master, the wheat 
was “wet, damaged and injured,’ so as to render it unmer- 
chantable when it arrived at Philadelphia. And prayed process 
against the vessel, her master, owners, &c., for the damage. 
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The libel was not presented until after the vessel had made one 
or two voyages subsequent to the damage. 

Captain Baymore, for himself and the owners of the vessel, 
interposed a plea to the jurisdiction of the court, for reasons 
stated in the opinion of the judge. This was argued by 

T. Dunlap Esq., for the libellant, and G. M. Wharton Esq., 
for the respondent. 

After which the following opinion was delivered by 

Ranpvatu J. The first objection to the jurisdiction is, that if 
the libellant had a lien, it was lost by his not enforcing it prior 
to the vessel’s proceeding to sea, after the damage was ascer- 
tained. If this were a proceeding under the state laws, for ma- 
terials or repairs furnished to the vessel for her outfit, the objec- 
tion would be substantial, as the statute expressly limits the lien in 
such cases to the time of the vessel first proceeding to sea. ‘But if 
the libellant have a lien at all, it is under the general admiralty 
law,and is not extinguished by any such delay; the more especial- 
ly, as the same parties are now owners of the vessel, who were 
owners when the injury was sustained. In the case of The Re- 
becca (Ware Reports 188), which wasa libel for damages similar 
to the present, the vessel had made several voyages and had 
been twice sold before the libel was filed, and was then owned 
by third persons; but the court held, that unless there was gross 
negligence on the part of the libellant, the vessel remained liable 
in the hands of the purchaser. So in the case of “The Ship Mary” 
(U.S. circuit court for the district of New York, 1 Paine 180), 
which was a libel for seaman’s wages, they had been discharged 
at New Orleans in August, 1819; in October following, the ship 
was sold to a bona fide purchaser and sent on a voyage to 
Liverpool, and from thence to New York, where she arrived in 
July, 1820; and was then libelled for the wages due to the men 
at New Orleans. It was in evidence that they had threatened 
to libel the vessel at New Orleans, but forbore to do so on the 
promise of the captain to pay them in New York. The court 
held that this amounted to nothing more than a forbearance on 
the part of the libellants, not to libel at that time, but not toa 
waiver of any remedy they might have if they were not paid 
by the captain, and the decree of the district court sustaining 
the libel was affirmed. Numerous other authorities might be 
adduced to the same point, but these are deemed sufficient. 
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The next objection is against the jurisdiction of the admiralty 
to enforce a claim of this nature against the vessel. It has been one 
of more difficulty, and has not I think, been formally decided in 
this district. In how many of the other districts the question 
has arisen, I am unable to say, for since the publication of Mr. 
Peters’ collection (with the exception of the districts in the first 
and second circuits), very few of the decisions of the courts in 
admiralty have been published. I have been unable to find 
more than two cases in print, in which the direct question has 
been decided. The first is the case of The Rebecca (Ware’s 
Reports 189). In that case, the libellants had shipped at New 
York ten hogsheads of liquor, to be safely delivered at Portland, 
the dangers of the sea only excepted, and alleged that in conse- 
quence of careless and improper stowage, they had been lost, 
and prayed process against the vessel, &c., for the damage. 

The claimants denied the liability of ¢he vessel, under any 
circumstances, to answer for the damage claimed by the libel- 
lant. After hearing the arguments of counsel, a very able and 
elaborate opinion was delivered by judge Ware, in which he 
reviewed the various authorities bearing on the question, and 
concluded by affirming the liability of the vessel to answer the 
claim, and the jurisdiction of the court to enforce it. The other 
case is that of House & Cumming v. The Schooner Lexington, 
reported in the 2d volume of the New York Legal Observer, p. 
5, decided in January, 1843. In that case the libellant had 
shipped at Philadelphia, on board the schooner Lexington, a 
quantity of clover seed to be delivered in New York. Not being 
able to obtain a full freight for his vessel, the captain sent the 
seed by the transportation line across New Jersey. The agents 
of the line not being able to find the consignee, after three or 
four days stored the seed; and before it was offered to the con- 
signee, clover seed had fallen in price, and he refused to receive 
it, on the ground that it had not been forwarded according to 
contract, and prosecuted his libel against the vessel for damages. 

This appears to me a much stronger case for the common law 
courts, than the present or that of the Rebecca, yet the learned and 
experienced judge of that commercial district, in the course of 
his opinion says: “ The doctrine that the shipment of goods or 
freight, creates an obligation maritime in its character, and 
which may be enforced in rem. against the vessel, I shall consi- 
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der so far settled by our own courts, as to furnish the rule of 
decision in this case’’—and refers to the case of the Rebecca, as 
reported in 6th American Jurist, to 2d Gallison 238, and Ist 
Sumner 553, 206, 595. 

The only case cited and supposed to be decided against the ju- 
risdiction, is the case of Swain & Demarest v. The Brig Franklin, 
as quoted in Thompson v. Lyle, reported in 3 Watts & Serg. 
166. The decree in that case was made by my learned and 
venerable predecessor, judge Hopkinson, and if it had been cor- 
rectly quoted in the book, | would without hesitation follow the 
precedent of so distinguished a jurist, and consider the law as 
settled in this district, although opposed to the decision of other 
learned judges, whose decisions are not of binding authority 
here. But I have examined the record in that case, and been 
furnished with the judge’s notes of the argument, and find the 
case entirely different from what it is supposed to have been. 
It was somewhat similar to the case of the schooner Lexington. 
The libellant had shipped a quantity of merchandise on board 
the Franklin at Philadelphia, to be delivered to certain persons 
at New Orleans, and intended to be by them forwarded to the 
libellauts at Dayton, Ohio; by some mistake the goods were not 
delivered at New Orleans to the persons named in the bill of 
lading, but to another, who, finding the margin of the bill marked 
“John S. Rhea, Decatur, Ala.,’’ and the goods being so directed, 
forwarded them to Alabama; after several transportations they 
reached the libellant in Ohio; and it was for the expense of their 
transportation and damage caused by the delay, that the libel 
was filed. In the course of the argument, the counsel for the 
respondents admitted that a bill of lading is a maritime contract, 
and if the damage had happened at sea, the vessel would have 
been liable, but contended that inasmuch as the vessel arrived 
in safety, and the goods were delivered at New Orleans, she 
was not liable for any mistake or error committed on shore. 
The learned judge did not decide the question, but said, as the 
decision either way would decide nothing finally, but be only 
preliminary to carrying the case to the circuit court, he would, 
pro forma, give a decree in favour of the plea to the jurisdiction, 
as that would be a final judgment, and allow of an immediate 
appeal; whereas a judgment in favour of the jurisdiction would 
be followed by a farther hearing on the merits, and attended 
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with delay. No appeal was however taken. This case was 
argued and decided in April, 1838. In October, 1840, the case 
of Van Syckle v. The Schooner Thomas Ewing and owners, 
was argued before the same learned judge. It was a libel 
charging that in March, 1840, the libellant had shipped a quan- 
tity of brandy and other liquors on board the schooner Thomas 
Ewing at Philadelphia, to be delivered in good order, the dan- 
gers of the seas only excepted, to consignees at Mobile, and that 
a large portion of the said brandy had been “wantonly, illegally, 
and contrary to the contract aforesaid,’? stove-in on deck and 
totally destroyed by the master, “ without any sufficient or legal 
cause,’’ during the voyage. The answer alleged as a justifica- 
tion, that it was necessary for the general safety and preserva- 
tion of the vessel and cargo, and the case was heard on its merits. 

In delivering his opinion the judge says: “ No objection has 
been taken on part of the respondents, to the jurisdiction of the 
court nor to the proceedings in rem. against the body of the ves- 
sel, for compensation for the injury and loss complained of. I 
shall therefore give no opinion on these points.”? (See Hazard’s 
Register for December 9th, 1840.) Although no direct opinion 
was given on the question of jurisdiction, I infer from this that 
the leaning of the judge was in favour of the jurisdiction. The 
case of the Franklin must have been within his recollection, and 
I do not think he would have undertaken a long and laborious 
investigation of the merits of the complaint, unless in his opinion 
the libel showed the court had jurisdiction. I am myself averse 
to extending the jurisdiction of admiralty courts beyond their 
well known and acknowledged limits. I would prefer that all 
cases of alleged breach of contract, should be referred to courts 
of common law and a jury, for determination. But it is more 
important that courts in different districts subject to the same 
laws, should have uniformity of decision. It does not seem 
proper that a person having a claim for the breach of a mari- 
time contract in one part of the United States, should have a 
remedy different from or more advantageous to him, than a fel- 
low citizen residing in an adjoining state. Therefore, until 
otherwise directed by superior authority, I shall hold that a 
claim such as the present is cognizable in the admiralty, and 
consequently the plea of the respondent to the jurisdiction of 
the court, zs overruled. 

VOL. V.—NO. I. 4 
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IN THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE THIRD CIRCUIT, AND EASTERN DIS- 
TRICT OF PENNSYLVANIA. 

[May 22, 1842. 
COOPER UV. MATTHEYS, 

1. An injunction will not be granted to restrain the violation of a patent or copy- 
right, where the defendant las been in possession a length of time, claiming by 
an adverse title, until the right is first settled at law; nor will it be granted in 
any case where the party applying for it has not shown good faith, conscience, 
activity and diligence, nor where there is any doubt or uncertainty as to the 
facts. 

2. If, on a motion for an injunction, there appears from the affidavits of the parties 
or witnesses, such a repugnancy in point of fact as makes it necessary to decide 
as to the relative truth of their conflicting statements, or the credibility of the 
witnesses, the injunction will not be granted. 

3. The loss of a patent issued under the act of 1793, which directs it to be record- 
ed, is no excuse for the plaintiff’s delay to apply for an injunction to restrain its 
violation, nor where his improvement or patent has come into public use during 
his inaction, or from a state of things of which he might have had notice by the use 
of due diligence, although he had no notice of the violation by the defendant. 


~ 


On motion for an injunction to restrain the infringement of a 
patent, after bill filed and suit at law commenced at the same 
time. Argued by J. 22. Jngersodl tor plaintiff, and William L. 
Hirst and James Todd for defendant. 

Bautpwin J. The plaintiff in his bill sets out a patent fora 
new and useful improvement in constructing carriages for rail- 
roads, granted in October, 1832, which he alleged was lost before 
15th December, 1836, and a new one granted in October, 1839, 
for the same improvement; that he has sold the invention, re- 
serving the right to use it; that it is used by his vendees, and 
that from the date of the patent the defendant had made and 
sold, and is now making for sale, carriages with the improve- 
ments patented, with notice of the patent, &c. 

In a special aflidavit attached to the bill, the plaintiff states 
that he is in possession of the improvement patented, and has 
made sales of rights to use and sell it to the persons, and for 
the sums specified: that defendant is a car builder, engaged in 
infringing the plaintiff’s right. In an affidavit made before 
filing the bill, the plaintiff states that he sold the right to use 
his invention to the New Castle and Frenchtown Rail Road 
Company, in 1832, and knew of no others using it but himself 
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till 1835, when he found Leech’s line using them, and gave 
notice to their agent at Johnstown, and one of the parties inte- 
rested in that line, that he would bring suit, that he employed 
an attorney to sue another person who used the improvement, 
who he was informed settled for the same, that the patent was 
lost in 1836, and he has never been able to find it. That he 
knew of no persons intringing his right till lately, that he has 
resided in Johnstown since 1834, that he has but lately heard 
of the use of his improvement in Philadelphia, and lost no time 
in giving notice of his right, and forbidding the use thereof. 

The bill was filed the 15th of April; on the 16th, defendant 
stated in an atlidavit, that he had been engaged for three years 
past, and is sull engaged as a master workman in making cars 
for the railroads in Penusylvania, without any notice or applica- 
tion of the plaintiff, and never saw the model of plaintiff’s im- 
provement till the 14th inst., that to the best of his knowledge 
he has never used the plaiutiff’s improvement or any part of it, 
nor ever heard of its being patented, that he builds on his own 
plan as directed by the Peunsylvania engineers, and does not 
interfere with plaintiff’s improvement; employs twelve hands, 
and is under a contract to build five cars for carriers on the 
Pennsylvania improvement. That he follows the plan of one 
Arnold, to whom he succeeded; that Arnold carried on the 
business many years in the same shop immediately preceding 
the defendant’s taking it. In a supplementary affidavit on the 
11th April, he states that Arnold made cars similar to what 
defendant makes since 1831 or 1832, without any claim by 
plaintiff, and that defendant has never built a car on plaintilf’s 
plan, and does not intend to do it—that any sales made by 
plaintiff have been made within a few months past—that he 
never heard of any such sales till within two weeks, and wiil 
answer the bill. 

Thomas B. Parker states in his aflidavit taken 17th April, 
that he commenced building cars as a master workman in 1836, 
and continued to do so till 1839, on the same plan as Arnold 
and Mattheys, as directed by the engineers of Pennsylvania; 
that he never heard of plaintiff’s patent till about the 1st of 
April, and first saw his model on the 15th; that he has never 
used plaintiff’s improvement or intended to use it. By his 
counter affidavit on the 17th April, though plaintiff stated that 
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he never knew of the defendant’s infringement of his right till 
a few days ago, or that it had been infringed by others, except 
those with whom he made arrangements, whom he names, and 
states the sums they paid him, and that the detendant’s cars 
are a direct violation of plaintiff’s patent by using the improve- 
ment specified. Peter Allison, in his affidavit on the same day, 
states that defendant uses the plaintiff’s improvement in all its 
parts, and that the improvement is original. The defendant 
produced the affidavit of F. D. Sanno, that he saw cars on the 
Mauch Chunk railroad in 1836, which were constructed in the 
same manner substantially as those of the defendant and Parker, 
and that they were in common use as passenger cars. 

On this state of the case as disclosed by the bill and affidavits, it 
will be assumed for the purposes of this motion, that the facts 
therein stated and not contradicted, are true, though they will not 
have the same effect as on a motion to dissolve an injunction on 
the coming in of an answer after the return of a subpeena, or on 
the final hearing of the cause. On the motion to award an 
injunction, the plaintiff must rest on the case stated in the bill, 
though he may by affidavit state any matters which it sets forth 
with more particularity, and a reference to collateral matters 
which explain, or which tend to support and strengthen it; he 
may, also, in the same way, contradict any statemeuts made by 
the defendant in his affidavit, and either party may take and 
read the affidavits of other persons, 19 Ves. 621. Butno affidavit 
of the defendant (or his answer in this stage of the case, which 
is considered an affidavit, 1 Russ. 362, 1 Cord, ch. 66,19 Ves. 
351, 1 I. & W. 570,) can be considered as evidence to overthrow 
any averments in the bill, not supported by other testimony; it 
is only affidavit against afiidavit, on which the chancellor de- 
cides if he is fully satisfied how the fact may be; or if there is 
such contradiction in the respective affidavits as leaves him in 
doubt, he refers the matter to a master, or directs an issue to 
inform his conscience before deciding the motion. 

In awarding an injunction a very delicate and highly respon- 
sible power is used, which ought not to be exerted when there 
is reasonable doubt as to the existence of any fact on which 
the application is founded. Dick. 600, Coop. 7. If there ap- 
pears from the affidavits of the parties or witnesses, such a re- 
pugnancy in point of fact as makes it necessary to decide on 
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the relative truth of their conflicting statements or the credibility 
of the aflirmants, no prudent judge will undertake so dangerous 
an inquiry in the first stage of the cause. Great latitude is 
allowed in order to present the application with all its attendant 
circumstances operating in favour of or against it, though the 
range may be wider than the bill. It depends on the matters 
of fact or law, which appears to be contested, whether the chan- 
cellor will examine the above case involving the respective 
rights of the parties The great object is to look for that full 
information which will lead his mind to a certainty as to all 
material facts, for doubt or uncertainty is fatal to the motion to 
grant the injunction, 2 Ak. 182, Dick. 101, 1 Bald. 218, 4 
Walk. 260—though it is a good cause for continuing it on a 
motion to dissolve, 3 V. 140, the burthen of proof being on the 
plaintiff in one case and on the defendant in the other. On the 
other hand if the bill or atfidavit state any facts not denied in 
the affidavits on the part of the defendant, or the plaintiff by 
counter affidavits does not deny the statements of the defendant, 
such facts are assumed as a sale basis for a decision on the 
motion, thongh they may be open to inquiry at a subsequent 
state of the cause, and the matters of law involved in the motion 
will be considered with reference thereto. 

The reason on which any action is declined, when there is 
an issue of fact between the parties or their atlirmant, is obvious. 
By granting the injunction, positive credence is given to the 
affidavits on the part of the plaintiff, and those of the defendant 
are repudiated directly, whereas by refusing the injunction 
nothing more is done or intended than a decision that the fact 
is so doubtful as not to be safe to act on the assumption of its 
truth, thus leaving it entirely open to future investigation. It 
must be obvious too, that in applying for an injunction, the 
plaintul seeks either to interrupt the course of the common law 
or to ask for some relief which he cannot have at law; he must 
consequently state and make out a case for equitable relict on 
such facts as bring his case within the jurisdiction of, courts of 
equity and proper for its exercise. Hence if he fails to satisfy 
the conscience of the chancellor affirmatively, he has no case 
before him, for the doubt or uncertainty as to facts is of the 
same effect on a motion, as their non-existence. 

In this case the grant of a patent to the plaintiff for the im- 
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provements specified, its validity, or his possession of the exclu- 
sive right to use it as stated by the plaintif, or the fact of his 
using, selling and making contracts for its sale and use, is not con- 
troverted by the defendant, and will be assumed as sufficiently 
made out. Nor has the plaintiff contested the facts that the 
defendant is, and for three years has been, a car builder, or 
that Arnold, to whom he succeeded, was not so engaged for 
some years betore—that either had notice of the patent or of 
plaintiff’s claim otherwise than is stated, or denied that Parker 
had been engaged in building on the same plan as Arnold and 
the defendant, from 1836 to 1839. There is however, a direct 
issue between the parties on the fact of infringement of the 
patent right; by its positive averment on one side, and as 
positive a denial on the other, after having seen the plaintiff’s 
model; though the defendant’s first affidavit was to the best of 
his knowledge, his supplementary one is unqualified that he 
never used the plaintifi’s improvements—so that, as both sets 
of affidavits cannot be true, the fact of infringement depends on 
which are entitled to credence. The exhibition of the models 
on which the parties construct their respective carriages, does 
not suflice to turn the scale either way, without an examination 
into the detail of the construction, combination and operation 
of ail their parts by competent mechanics, who, on a comparison 
of the models, might decide the fact of infringement, if they 
concurred in opinion, but, if they differed, would leave it as 
doubtful as it is on the affidavits; and, as the fact depends on 
the substantial identity of the cars in their parts, combination 
and effect, with no other sources of information than the affida- 
vits and an inspection of the models, it would be incurring 
great danger of error, were the infringement to be taken as 
proved on such evidence as has been exhibited by the plaintiff, 
when it is opposed by the oath of those who bring master- 
workmen in the construction of the cars, who must be equally 
competent to know whether the patent is violated or not. Assu- 
ming, then, that all the other averments in the plaintiff’s bill 
aud affidavits are true, he has not made out so clear a case of 
an infringement of his right, as to come within the rules of 
equity, as laid down by the court in the various cases which 
have arisen; he has not satisfactorily established the fact on 
which the motion turns, in the absence of which he has no case 
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at law or in equity, or, which is of the same effect on this 
motion, he has not so clearly established it as to leave no rea- 
sonable doubt or uncertainty respecting it. 4 Wash. 261. On 
this ground alone the motion must be overruled; but there are 
others equally decisive and more general, as well as more im- 
portant, in their application. ‘Taking the plaintiff’s right to be 
unquestioned—assuming the violation by the defendant, as well 
as all the averments in his bill and affidavits to be true—they 
do not so account for the lapse of time before bringing a suit at 
law, or applying for an injunction, as to bring his case within 
the settled rules of equity, which require the plaintiff to be 
prompt in his application for that summary and prompt relief 
which is afforded only in cases where there has been due 
diligence in asserting his rights. Indeed, the nature of the 
relief points directly to its requisites; it is to protect from im- 
pending danger a right, or property, which the law cannot 
avert. If he acquiesces, or is inactive, while the danger exists 
or the mischief is done, it negatives the necessity of action in 
equity, unless the inaction is accounted for. 

The loss of his patent is no excuse for delay. It was issued 
under the act of 1793, which directed it to be recorded. 1 Story 
301. A copy could have been obtained, which would have 
been as full evidence of his right as the original. 5 Pet. 241. A 
new patent issued under the 3d section of the act of 1837, gave 
no better evidence of his right, than a copy of the old one; nor 
afforded any additional protection. 4 Story 2547. The case 
stands, therefore, as if the original patent had not been lost. The 
want of actual knowledge of the infringement by the defendant 
and Parker or Arnold, is not, under the circumstances of the 
case, a suflicient excuse. The plaintiff states in his first affidavit, 
that he knew of the use of his improvement on Leech’s, in 1835; 
that his residence for the last six years has been at the end of 
ihe western section of the Pennsylvania railroad, and that he 
then gave notice of his patent, &c.; but he does not state that 
he has brought suit, or permitted the use of his improvement by 
that company. This is such knowledge of a public use on one 
end of the great line of transportation traversing nearly the 
whole state; and there is such a connexion between the railroads 
and intermediate canal, that notice of the infringement at one 
end, by one of the transportation companies, gave the strongest 
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reasons for believing that it had happened at the other end, such 
as ought to have led to prompt inquiry to ascertain the fact, 
which was easily done. Under such circumstances, the want 
of knowledge is so far evidence of negligence in not preventing 
the public use of the invention patented, both by the construc- 
tion and use of the carriages on which it is used on the great 
route of transportation, as to impress on the case such laches 
as leaves the plaintiff to his remedy at law. ‘The inquiry is not 
whether the plaintiff had notice of the violation of his right by 
the defendant, but whether his improvement has come into pub- 
lic use during his inaction on a state of things of which he might 
have had notice by the use of due diligence, or when the law 
of equity deems negligence to be the same as notice. A court 
of equity, which is never active in relief against conscience or 
public convenience, has always refused its aid to stale demands, 
where the party has slept upon his rights, or acquiesced for a 
great length ot time. Nothing can call forth this court into ac- 
tivity but conscience, good faith, and reasonable diligence; while 
these are wanting, the court is passive and does nothing; laches 
and neglect are always discountenanced; and therefore, from 
the beginning of this jurisdiction, there was always a limitation 
of suit in this court. 9 Pet. 416-17, Piatt v. Battius, cited from 
3 B. C. 640. This principle is peculiarly applicable to motions 
for injunction in cases of patent and copyright, and has been 
uniformly applied to them. It will not be granted against a 
party who has been led into the publication by the encourage- 
ment and acquiescence of the author. Jac. 311; 1 Con. Ch. 14, 
18. When the author suffers time to run on the violation of 
his right—where teu have been allowed to publish, the court 
will not restrain the eleventh. A court of equity frequently 
refuses an injunction, where it acknowledges a right, when the 
couduct of the party had led to a state of things which occasions 
the application, and therefore will refuse or dissolve an injunc- 
tion, without saying in whom the right is. 4 Con. Ch. 140. Or 
where the copyright is admitted, if the violation has been of long 
continuance. 19 Ves, 447-8. An injunction will not be granted 
to restrain a party who has been in possession any length of 
time, claiming by a title adverse, till the right is first settled at 
law. 7 Ch. 165; 6 Jac. 20; 19 Ves. 448; 1 Coxe 182; 6 Ves. 51. 
A plaintiif who states such a case, puts himself out of court. 4 
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Jac. Ch. 22. It isa proper remedy to protect a possession till 
it appears to be against right, but is never used to disturb a pos- 
session under claim and colour of right. 1 V. Len. 476, S. P. 
4 Wash. 260-61. 

Had the plaintiff used due diligence in asserting his right, 
when he knew of its violation in 1836; had he put himself on 
inquiry whether others had violated, or were about to violate 
it, and sought relief by a prompt application, his case as stated 
in the bill and affidavits, was a proper one for an injunction. 

The sale of his invention, its use by himself and vendors, was 
sufficient evidence of an exclusive possession by claim and co- 
lour of title, so that equity would have protected in the continued 
enjoyment, whatever doubts might have existed as to the vali- 
dity of his patent. 6 Ves. 707-8. Such possession would have 
been secured from disturbance, till on a trial or a final hearing, 
it should appear to be without right. 3 Mer. 628. 

The rule on which courts of equity act by an injunction in the 
first instance, is to leave the parties in the same position as it 
finds them when the application for relief is made, by protecting 
the plaintiff in the same possession which he had before enjoyed, 
and when the possession of the defendant had been unmolested, 
leaving the right of possession to be settled at law. 

No cases come before courts of equity, in which a greater de- 
gree of diligence is required, than applications for injunctions, 2 
Dow. 6, 536; their nature and effect are such as to produce the 
most irreparable injury when they are improvidently granted. 
Time, which bears heavily on all rights or violations of right 
which are not asserted with diligence, has run on the possession 
of Arnold and the defendant for eight or nine years, and of Par- 
ker for three, by which the use of the plaintiff’s improvement 
has become public, without any resort to legal remedies till the 
present application was made. 

Had this public use existed before the application for the pa- 
tent, with the consent of the plaintiff or with his knowledge and 
acquiescence, it would have been void, as held in Pennock v. 
Dialogue, 2 Pet. 18, 20, and as expressly declared in the 15th 
section of the act of 1836. 4 Story 2511. If then, the want of 
actual knowledge of the long continued construction and public 
use of cars, on the plaintiff’s plan, shall be considered as suffi- 
ciently accounting for his inaction, it will follow that an injunc- 
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tion will be granted, notwithstanding the lapse of time, unless 
the defendant will make out such a case atter the patent has 
issued, as would make it void if it had existed before the appli- 
cation; in other words, such a case as would justify the pre- 
sumption of abandonment, or dedication of the improvement to 
the public. Such a principle cannot be adopted without revers- 
ing the established course of equity, and confounding cases where 
the injunction is applied to protect a right or continue a posses- 
sion till the right is decided; it would also operate most severely 
and unjustly on the plaintiff, if the same state of things which 
would defeat the injunction on a motion, would annul his patent 
on a trial, which must be the result if the public use before a 
patent is applied, which avoids it, must be made out after it is 
granted in order to prevent an injunction. Equity acts on dif- 
ferent principles in protecting the possession of the plaintiff, or 
declining to disturb the defendant; it leaves the rights of the par- 
ties as they stand atlaw. ‘Though a plaintiff may have been 
wanting in that degree of diligence which entitles him to relief 
in equity, yet that alone does not impair his right or remedy in 
damages at law. 

A defendant, though enjoined in equity from interrupting the 
possession of the plaintiff, may contest the right at law to the 
same extent as if equity had not interfered. In refusing the in- 
junction in this case, no more is done or intended, than to decide 
that the plaintiff has not made out a case which entitles him to any 
relief which he cannot have atlaw. Every right which he may 
have to damages in the pending suit remains wholly unimpaired, 
and if he establishes his right and its violation on the trial, he 
will be entitled to an injunction on the final hearing of this cause. 
The motion for an injunction, however, in this case, rests on 
mucil: narrower ground than has been thus far assumed in favour 
of the plaintiff. On the actual posture of the case, there are two 
objections to the injunction, which in the words of my predeces- 
sor, “are insurmountable” and “fatal.’”? The positive denial 
that the defendant makes cars upon the plan of the plaintiff’s 
asserted improvement, and his averment that the cars he makes 
do not interfere with the plaintiff’s patent, is not disproved; and 
from the uncontradicted affidavits on the part of the defendant, 
it appears that the cars made by him, Arnold and Parker, were 
in public use from the date of the original patent. On both 
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grounds, therefore, this case comes fully within the principles of 
Isaacs v. Cooper, 4 Wash. 259-60, The infringement is denied, 
the plaintiff’s possession was not exclusive, and excepting the 
sale to the New Castle company, all the acts which evidence the 
actual enjoyment of his improvement, were subsequent to the 
actual possession and continued use by the defendant, of the 
plan on which he now constructs his cars, or, at most, simul- 
taneous herewith. In addition to which, the plaintiff has failed 
in showing that due diligence which is indispensable to give him 
a standing in a court of equity, before a trial of his right to in- 
terrupt the defendant in the practical, useful, and public employ- 
ment, in which he has been actively engaged for years. As just 
regard to private right as well as public convenience, forbids 
the exercise, in such a case, of the high, delicate, and dangerous 
power now invoked; the courts of this circuit, and its judges, 
have exerted this part of their jurisdiction with great caution, 
always declining it in a doubtful case, or one not brought for- 
ward by a party who was vigilant, nor ever disturbing the course 
of the common law, by awarding to a party that extraordinary 
remedy in equity which goes beyond the rules of law, unless he 
presents a case clearly within those established rules and prin- 
ciples which are the basis of equity jurisprudence. 
The motion for the injunction is, therefore, overruled. 


Note.—We have published in the foregoing pages the elaborate opinion of the 
late Mr, justice Baldwin, in the case of Cooper v. Mattheys, on the subject of 
granting injunctions, particularly in reference to restraining the infringement of 
patent and copy rights. This opinion comprehends the whole learning of the sub- 
ject of granting injunctions; and the principles which it settles, have since been 
uniformly adhered to by the court, in the exercise of this important branch of their 
jurisdiction. This decision was published on the 22d May, 1842, (a few days after 
it was pronounced,) in the Public Ledger, but the few copies that were preserved, 
has rendered the case less known, and therefore less useful than a larger acquaint- 
ance with it, and easier access, will effect.—Eprrors. 
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RULES OF DISTRICT COURT. 


Tue following are the rules published by the District Court 
for the city and county of Philadelphia, November 8, 1845, 
modifying the rules on the subject of pleading adopted April 1, 
1842; also a new rule relative to the speeches of counsel. 


RULES ADOPTED NOVEMBER 8, 15845. 

1. The rules relative to pleading in assumpsit, covenant and 
debt, adopted on the first day of April, 1842, are repealed, so 
far as they are compulsory on defendants ; and pleas in the said 
actions, may be pleaded in such forms as were used and 
approved before the adoption of the said rules, and with like 
effect. 

2. The said rules are continued in force as rules to be observed 
at the election of defendants. 

3. The plea of non assumpsit and the plea of non est factum, 
when pleaded under the said rules must appear to be so plead- 
ed, either on the face of the plea or by indorsement thereon, 
signed by the party or his attorney. 

4. The rule which prohibits the parties from addressing the 
jury by more than one counsel, after the evidence in the cause 
on trial is closed, is repealed in cases where all the issues in 
fact to be tried by a jury are upon special pleas, and in cases 
where the plea of non assumpsit or the plea of non est factum 
is pleaded under the said rules, either with or without other 
special pleas. 


